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Answer Guidance for Chapter 9 Practice Questions 
 
 

1. Define the following terms: 

 irrevocable agency 

 renunciation 

 dissolution 

 indemnity 

 restraint of trade clause. 

 
Irrevocable agency 
 

 An irrevocable agency is one where the authority of the agent cannot be 
revoked without the consent of the agent. 

 
Renunciation 
 

 The term ‘renunciation’ refers to the abandonment of a right or obligation (for 
example, an agent may renounce the authority vested in him by the agent). 

 
Dissolution 
 

 In the context of agency, dissolution usually refers to the cessation of a business, 
more specifically to the process whereby the existence of a body corporate 
(such as a company or limited liability partnership) is brought to an end. 

 
Indemnity 
 

 An indemnity is a payment made by one party (A) to another (B) to compensate 
B for a loss sustained usually during the course of the performance of a contract. 
Thus, in agency terms, a principal may be required to indemnify an agent for any 
losses or liabilities sustained by the agent in the course of performing his 
agency. 

 
Restraint of trade clause 
 

 A restraint of trade clause is a contractual term which interferes or limits a 
party’s ability to engage in a particular trade or business. Thus, the principal may 
seek to restrain the ability of his agent to engage in certain trades or businesses 
via the use of a restraint of trade clause. Such clauses are strictly regulated. 
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2. The decision of the House of Lords in Lonsdale v Howard & Hallam Ltd has had 
a detrimental impact upon the harmonisation of law in relation to commercial 
agents, and has blurred the distinction between compensation and an 
indemnity. 
 
Do you agree with this quote? Provide reasons for your answers.  

 
 
Introduction 
 

 As with all essays, you should begin with an introduction that sets out what the 
question is about, why the topic is an important one, and how your essay will go 
about answering the question set. By providing an outline structure of the 
discussion to follow, you will demonstrate to the marker that you have 
understood what the essay question requires you to discuss and your essay will 
be clearer and more structured. 

 
Background 
 

 In an essay, you might often need to provide some background contextual 
material for the issue under discussion. Do not simply jump in and discuss the 
case – set out the background to the case. 

 Point out that the case relates to the method by which the compensation of an 
agent is calculated upon the termination of the agency. It will be worth briefly 
setting out the historic context of the case,1 so set out what reg 17(6) of the 
1993 Regulations states and point out that the approach evidenced in reg 17 is 
based upon the French approach. Given that Lonsdale is concerned whether the 
UK should also adopt the French approach, setting out such historic information 
now will provide a firm foundation for the discussion that follows. 

 
The facts and judgment 
 

 In essays and problem questions, it is normally the ratio of a case that is 
important. In many cases, there will be no need to set out the facts of a case. 
However, in an essay that involves a discussion of, or focuses heavily on, a single 
case, it may be desirable to set out the facts of the case, but detailed facts may 
not be needed. 

 Set out the decision of the House of Lords. Remember, it is the ratio (or 
rationes) of the case that is important, so focus on the reasoning of the House. 
Point out that the House stated that it was not bound to adopt the French 
approach and could devise its own method of calculation. 

                                                      
1
 For an excellent account of the background to the case, see Asma Vranaki, ‘Compensation for 

Commercial Agents’ (2008) 71 MLR 271, 272-74. 
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 The method the House adopted was to ask what was the value of the agency 
business. 

 
Discussion 
 

 Analyze the approach adopted by the House and remember to back up your 
arguments with appropriate academic opinion. 

 
Advantages 
 

 First point out the advantages of the decision. The most notable advantage is 
that an approach for determining compensation has been devised. Prior to the 
case, there was considerable uncertainty in the law and Lonsdale (for better or 
worse) has created more certainty. As Saintier states ‘The recognition of the 
specificity of the loss the agent suffers on termination and the need for a clear 
methodology for its assessment is to be welcome.’2 

 
Criticisms 
 

 There is little doubt that Lonsdale has proven controversial and much of the 
academic writing on the case criticizes the reasoning of the House. 

 First, it can be argued that the approach advocated by the House is based on 
assumptions that are not accurate in practice, namely that a market for the 
buying and selling of commercial agencies exists, which can be used as the basis 
of a valuation. In fact, no such market exists because usually, as McGee states, 
‘[c]ommercial agencies are not assignable by the agent because they are by their 
nature personal to the agent’.3 

 The personal nature of the commercial agency may mean that valuing the 
agency may be difficult. Expert evidence may be required to obtain an accurate 
valuation, which will clearly have an effect of the costs of such cases. In 
Lonsdale, Lord Hoffmann noted such concerns, but stated that ‘once it is firmly 
understood that the compensation is for the loss of the value of the agency, 
relatively few cases will go to court’. 

 Second, Saintier focuses on the fact that, if the principal goes out of business, 
then no compensation will be payable. He argues that reducing compensation 
based on the failings of the business ‘blurs the distinction between 
compensation and indemnity’.4 Macgregor agrees, stating that ‘[l]egal advisors 
on both sides may struggle to understand why aspects of indemnity now apply 
to compensation’.5 This in turn may undermine the protective stance that reg 17 
was clearly meant to have. 

                                                      
2
 Severine Saintier, ‘Final Guidelines on Compensation of Commercial Agents’ (2008) 124 LQR 31, 36. 

3
 Andrew McGee, ‘Termination of a Commercial Agency: The Agent’s Rights’ (2011) 8 JBL 782, 792. 

4
 ibid 36. 

5
 Laura Macgregor, ‘Compensation for Commercial Agents: An End to Plucking Figured from the Air?’ 

(2008) 12 Edin LR 86, 92. 
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 Third, Vranaki argues that, in some cases, the result may be that principals may 
have to pay out more compensation than would be envisaged, notably where 
the principal’s business is very lucrative.6 He argues that the result of this will be 
that, where the principal’s business is a lucrative one, the principal will be keen 
to ensure that the agency contract provides for an indemnity and not 
compensation. 

 Fourth, the House’s view that it is free to devise a method for calculating 
compensation may provide the courts with flexibility, but it adversely affects the 
ability of the Directive to harmonise the law. 

 
Conclusion 

 

 Do not forget to conclude your essay. Do the arguments presented indicate that 
the quote in the question is correct or not? If you feel that the arguments for 
one side of an argument are stronger, then say so (although be careful to voice 
it objectively in the third person, and not as your own personal opinion). 

 It may be the case that there are sound arguments on both sides and so no 
definitive conclusion can be reached. Again, this is perfectly acceptable. The law 
is not always clear and it may not be possible to fall on one side of an argument. 

 
 
 

3. For each of the following situations, discuss where appropriate: (i) whether or 
not the authority of the agent and the agency agreement have been effectively 
terminated; and (ii) if termination has occurred, when did it occur and what 
will be the likely effects of termination:  

 John agrees to act as an agent for ComCorp. After 14 months have 
passed, ComCorp informs John that his authority will be terminated in 
one month’s time. Five weeks later, John purports to enter into a 
contract on ComCorp’s behalf.  

 Millie is an agent acting on behalf of ComCorp on a fixed-term contract. 
However, upon the expiration of the contract period, Millie continues to 
purport to act on behalf of ComCorp, including entering into a number of 
contracts purportedly on ComCorp’s behalf.  

 ComCorp decides to sell a vacant office building that it owns. It engages 
an agent to sell the property on its behalf. A day later, the factory in 
question burns down and is destroyed.  

 ComCorp is experiencing severe financial difficulties and engages an 
agent to canvass new overseas customers. Whilst the agent is overseas, 
the directors of ComCorp decide to cease business and liquidate the 
company. The agent, who is unaware of the company’s liquidation, 
subsequently enters into a number of contracts on behalf of ComCorp.  

Introduction 
 

                                                      
6
 Asma Vranaki, ‘Compensation for Commercial Agents’ (2008) 71 MLR 271, 278-9. 
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 Many students think that only essay questions require an introduction, but this 
is not so. Answers to problem questions should also begin with a lucid and well-
structured introduction that clearly highlights the area (or areas) of law to which 
the question relates. By doing this, you demonstrate immediately that you have 
understood the question and have clearly identified the relevant legal topics. 

 
John agrees to act as an agent for ComCorp. After 14 months have passed, 
ComCorp informs John that his authority will be terminated in one month’s time. 
Five weeks later, John purports to enter into a contract on ComCorp’s behalf.  
 

 Unless the agency is irrevocable (and there is nothing to indicate that this is the 
case), a principal is able to revoke the authority bestowed upon the agent at any 
time. Accordingly, based on the facts provided, ComCorp is able to terminate 
John’s agency and the termination will take effect when John becomes aware of 
the revocation. However, depending upon the terms of the agency agreement 
between John and ComCorp, it may be the case that John has a cause of action 
against ComCorp for the termination (e.g. if the contract of agency is for a fixed-
term and that term has yet to expire). 

 The issue that arises is whether ComCorp has provided John with sufficient 
notice. This will depend upon a number of factors, none of which you are given 
enough information on to conclusively establish, so mention all possibilities, 
namely: 

(a) If the agency contract provides a period of notice, than that notice 
must be provided. We are not told whether the agency contract 
contains such a provision. 

(b) Where the contract is silent on the notice period, then the agent is 
entitled to reasonable notice. 

(c) Where the agent is also an employee, then the notice periods 
established in s 86(1) of the Employment Rights Act 1996 will apply. If 
John is an employee of ComCorp’s, then he will be entitled to one 
month’s notice under the 1996 Act, so he will have received sufficient 
notice. 

(d) If John is a commercial agent, then under reg 15(2) of the Commercial 
Agents (Council Directive) Regulations 1993, he will be entitled to one 
month’s notice. 

 It cannot conclusively be stated whether or not John has received sufficient 
notice as we do not know whether John’s contract contains a term providing for 
a period of notice, nor are we given enough facts to determine whether or not 
one month would be a reasonable notice period. In such a case, all you can do is 
state the various possibilities. 

Millie is an agent acting on behalf of ComCorp on a fixed-term contract. However, 
upon the expiration of the contract period, Millie continues to purport to act on 
behalf of ComCorp, including entering into a number of contracts purportedly on 
ComCorp’s behalf.  
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 The general rule is that, where the agency is fixed term, then upon the 
expiration of that term, the agent’s actual authority will terminate. Accordingly, 
Millie no longer has actual authority to act on ComCorp’s behalf (unless she is a 
commercial agent, which is discussed below). Millie may still have apparent 
authority to act on ComCorp’s behalf. For example, if ComCorp consents to 
Millie continuing to act on its behalf, then this may bestow apparent authority 
upon Millie to continue acting as ComCorp’s agent. 

 If Millie is a commercial agent (and you are not provided with enough 
information to determine whether she is), then the situation is different. 
Regulation 14 of the Commercial Agents (Council Directive) Regulations 1993 
provides that where a commercial agent is contractually appointed for a fixed 
period and the contract continues to be performed by both parties following the 
expiration of that period, then the agency contract shall not be terminated and 
shall instead be converted into a contract of indefinite duration. 

 If reg 14 applies, then Millie will be able to continue to bind ComCorp, and 
ComCorp will also need to provide Millie with minimum notice as stated in reg 
15 of the 1993 Regulations. 

 
ComCorp decides to sell a vacant office building that it owns. It engages an agent 
to sell the property on its behalf. A day later, the factory in question burns down 
and is destroyed.  
 

 A contract of agency can be frustrated in the same manner as any other contract 
can. Accordingly, the destruction of the factory will mean that the contract of 
sale between ComCorp and the third party will cause performance to become 
impossible and so the contract of sale will be frustrated. 

 
ComCorp is experiencing severe financial difficulties and engages an agent to 
canvass new overseas customers. Whilst the agent is overseas, the directors of 
ComCorp decide to cease business and liquidate the company. The agent, who is 
unaware of the company’s liquidation, subsequently enters into a number of 
contracts on behalf of ComCorp. 
 

 ComCorp’s dissolution will cause the contract of agency between ComCorp and 
the agent to be terminated.7 The insolvency of the principal will terminate the 
agent’s authority, so there will not be valid contracts between ComCorp and the 
third parties. 

 It is worth noting that a contract will not exist between the agent and the third 
parties by virtue of s 51 of the Companies Act 2006, as that provision does not 
apply where the company did exist, but has since been liquidated.8 The third 
parties may, however, be able to sue the agent for breach of warranty of 

                                                      
7
 Pacific and General Insurance Co Ltd v Hazell [1997] BCC 400 (QB). 

8
 Cotronic (UK) Ltd v Dezonie [1991] BCC 200 (CA). 
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authority – the fact that the agent may be entirely innocent will not prevent 
such a claim, as was demonstrated in Collen v Wright.9 

 As the agent has entered into the contract following ComCorp’s liquidation, then 
the doctrine of frustration will not apply. 

                                                      
9
 (1857) 8 E&B 647. 


