Additional Chapter 2
Illegality and public policy
‘The law does not allow us to contract about this’

The illegality doctrine relates to contracts which are illegal or contrary to public policy
(hereafter ‘illegal contracts’). Contracts may be tainted because:
• making such contracts is itself prohibited; or
• more usually because its means (the method of performance) is illegal; or
• the contract’s ends (purposes) are illegal.
Contracts that become illegal by changes in the law subsequent to formation are dealt
with by the doctrine of frustration (Chapter 7). On one view, the illegality doctrine
represents the most open and direct interference with contract parties’ freedom to
determine the substance of their contracts. An alternative view is that it designates the
class of ‘unworthy’ contracts to which the law will not lend its support or force. Sir
William Holdsworth said:1
[A] body of law like the common law, which has grown up gradually with the growth
of the nation, necessarily acquires some fixed principles, and if it is to maintain these
principles it must be able, on the ground of public policy or some other like ground, to
suppress practices which, under ever new disguises, seek to weaken or negative them.

Lord Mansfield stated in Holman v Johnson (1775) that courts will not assist one whose
cause of action is founded upon an immoral or an illegal act (‘ex dolo malo non oritur
actio’). However, this statement masks the complexity of the law in this area; as stated
in ParkingEye Ltd v Somerfield Stores Ltd (2012), ‘illegality and the law of contract is
notoriously knotty territory’. Recent developments, particularly the Supreme Court
decision in Patel v Mirza (2016), suggest a departure from this simple picture, with
courts’ assistance in future likely to depend on balancing both relevant policy factors and the proportionality of denying assistance. Thus, while in the past courts
have refused to enforce illegal contracts even though they meet all the requirements
of formation (Part I) and are untainted by any vitiating factor (Part III), this may not
be the case going forward (below, W2.2.5). Likewise, while it was the case that courts
would not generally grant restitution of any money or property transferred under such
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contracts (subject to narrow exceptions), restitution will now likely to be available in
the absence of countervailing policy considerations (below, W2.2.6). The questions to
be considered are the following.
(i)

What are illegal contracts?

(ii) When are contracts enforceable despite their illegality?
(iii) When will restitution be allowed of the benefits transferred under an illegal
contract?
The vast case law and state of flux of the current law make the answers to these questions far from simple. The first point to make is that, although contracts are sometimes
said to be ‘void’ for illegality or contravention of public policy, this does not necessarily equate with contracts that are void on other grounds (eg common mistake).
Thus, ‘illegality’ will be used to refer to the whole range of cases where contract law
denies a contract its ordinary legal consequences because of some prohibition, breach
of duty or contravention of public policy. Traditionally, the consequences of illegality
have varied according to factors such as: the nature and seriousness of the illegality,
how far the contract was carried through; the parties’ states of mind; and the intricacies of certain property and trust law rules. However, the majority approach in Patel v
Mirza suggests a change of direction, with these considerations subsumed into a more
flexible, proportionate, policy-based approach (below, W2.2.4).

W2.1 What are illegal contracts?
W2.1.1 Statutory illegality
A contract may be illegal because its formation, purpose or performance contravenes
some statute or the common law. It is difficult to generalise about the wide range of
statutory prohibitions, although they are often designed to secure fair trading conditions, safeguard property and personal safety, or prevent competitive markets from
being undermined. Some examples are the prohibition on the marketing or sale of
certain knives (Restriction of Offensive Weapons Act 1959; Offensive Weapons Act
1996; Knives Act 1997) and the sale of body parts (Human Organ Transplants Act
1989). Many common law illegalities (W2.1.2) have become the subject of statutory
control or prohibitions.
The relevant statute may stipulate different consequences. For example, it may:
• expressly prohibit the making of the contract (courts are reluctant to imply a
prohibition), thereby barring enforcement by or restitution to either party (Re
Mahmoud and Ispahani (1921));
• only bar enforcement by one of the parties (eg Consumer Credit Act 1974, s 40;
Equality Act 2010, s 142);
• permit enforcement by either party because the statutory intent is only to impose
a penalty and not to deny contractual enforcement (St John Shipping Corp v Joseph
Rank Ltd (1957)); or
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• render the illegal contract or term void and unenforceable but not bar restitution (eg Bills of Sale Act 1878, s 10; Companies Act 1985, s 395; Equality Act
2010, s 144).
Determining which of these consequences is stipulated by the statute will require
careful interpretation of its provisions; the statute may either explicitly or implicitly
require a certain outcome:
• The consequence is explicit in s 335(1) of the Gambling Act 2005, which states
that ‘the fact that a contract relates to gambling shall not prevent its enforcement’, provided that it is not otherwise unlawful (s 335(2)). This reverses the
previous bar on enforcement and restitution in respect of gaming and wagering
contracts. However, section 336(4) empowers the Gaming Commission to make
an order rendering any contract or other arrangement in relation to the bet void
and ordering the repayment of money paid where it is satisfied that the bet was
‘substantially unfair’.
• By contrast, in Jamaican Redevelopment Foundation v Real Estate Board (2014), it was
implicit in the statute in question that the contract should remain enforceable.
The appellant, J, was a mortgagee that had secured loans granted to a developer,
N. N entered into pre-payment sale contracts with various purchasers in contravention of section 26(1) of the Real Estate (Dealers and Developers) Act 1987
(Jamaica). The Act did not explicitly set out the consequences of such a contravention. However, the Privy Council held that the Act permitted enforcement by
the purchasers, since s 26(2) of the Act gave purchasers the power to withdraw
from the contracts; implicitly, if they did not withdraw, the contract remained
enforceable.
Where statutes are silent (as they often are) on the effect of the illegality on the contract while setting out the administrative and penal sanctions, courts must decide
the consequences on the same general principles as are applicable to common law
illegality (see W2.2).

W2.1.2 Common law illegality
With statutory illegality, courts discern and apply the conception of public policy contained therein. However, where courts refuse to enforce a contract as contravening
public policy at common law, they are vulnerable to the charges of:
• usurping the function of Parliament;
• giving effect to their subjective opinions on matters of morality and the public
good; and
• undermining the freedom, sanctity, and stability of contracts.
It has been noted that ‘[o]bviously a doctrine of public policy is somewhat opentextured and flexible, and this flexibility has been the cause of judicial censure of the
doctrine’ (Chitty 16-004). Burroughs J saw public policy as ‘a very unruly horse, and
when once you get astride it you never know where it will carry you’ (Richardson v
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Mellish (1824) at 252). Lord Denning’s (predictable) response is that ‘with a good man
in the saddle, the unruly horse can be kept in control. It can jump over obstacles. It
can leap the fences put up by fictions and come down on the side of justice’ (Enderby
Town Football Club Ltd v The Football Association Ltd (1970) at 1026).
The categories of contraventions of public policy are often said to be closed.
Characteristically, the picture presented is of general respect for the sanctity of contract, subject to a series of exceptions established by clear precedents. However, courts
have certainly been willing to extend existing categories to reflect changing social and
moral values. As Danckwerts LJ said in Nagle v Feilden (1966 at 650): ‘[T]he law relating
to public policy cannot remain immutable. It must change with the passage of time.
The wind of change blows upon it.’ Chitty concludes (at 16-005) that ‘the difference
between extending an existing principle as opposed to creating a new one will often
be wafer thin’. In a system of law that evolves (albeit gradually) like the common law,
the content of the public policy (which reinforces the law) cannot remain static, but
must change with the evolution of public opinion, morality and legislative policies.
In Les Laboratoires Servier v Apotex Inc (2014), Lord Sumption held that the illegality
rule applies in two types of cases; (i) criminal acts and (ii) ‘quasi-criminal’ acts involving moral ‘turpitude’, which, crucially ‘engage the public interest’. Lord Sumption
included in the second category cases of dishonesty and corruption, anomalous categories of misconduct such as prostitution, which are contrary to the public interest and
infringement of statutory rules intended protect the public interest. Thus, although
the scope of common law illegality remains unclear, it appears that ‘ordinary private
wrongs’ will not engage the illegality defence (Bilta (UK) Ltd v Nazir (No.2) (2015)).

Pause for reflection
The law fails if it does not reflect a society’s changing values over time. For example, the older
cases reflect a preoccupation with gambling, marriage brokerage and unmarried cohabitation. Today we may be more concerned with the commercialisation of babies, child labour,
body parts, reproductive services, sex, weapons and addictive drugs (see 11.10.2). In Tinsley v
Milligan (1993), the objection was social security fraud rather than the parties’ lesbian cohabitation (W2.2.6). Further, the scope of impermissible restraint of trade has been modified in
response to changing economic conditions (see W2.1.2.9).

Writers disagree on how to categorise the ‘heads’ of public policy, but the differences
are largely of exposition rather than of substance. A detailed account of each category
is not proposed here; the law of restraint of trade, for example, fills whole books. What
follows is a brief overview of the kinds of contracts held at common law to contravene
public policy.

W2.1.2.1 Contracts to commit a crime
This is the most obvious category of illegal contracts. In K/S Lincoln v CB Richard
Ellis Hotels Ltd (2009), it was said that ‘the underlying principle or policy is one of
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deterrence; that the courts will not encourage illegal acts by allowing claims based
upon them’. Examples include contracts which:
• pay someone to beat up another person (Allen v Rescous (1676));
• breach building licence regulations (Bostel Bros Ltd v Hurlock (1949));
• breach exchange controls (Bigos v Bousted (1951));
• defraud the revenue (Miller v Karlinski (1945)); or
• defraud the rating authority (Alexander v Rayson (1936)).
This public policy also taints any contract which:
• enriches someone for acting unlawfully (in Beresford v Royal Insurance Co Ltd (1938), a
person insured his own life for £50,000 and then committed suicide (then a criminal
offence); his estate could not claim although the policy expressly covered suicide);
• although lawful in itself, is made to further a criminal or civil wrong (in Langton
v Hughes (1813), juices and spices were sold to be used illegally for flavouring beer);
• indemnifies a wrongdoer in relation to fines or costs imposed for breaking the law
(although the wrongdoer could recover the expenses of defending herself against
a criminal charge) (Coulson v News Group Newspapers Ltd (2012)).
An offence committed in the course of an otherwise legal contract will not necessarily
taint the contract (see further W2.2.5.3). In addition, Les Laboratoires Servier v Apotex
indicated that there may be exceptional cases, eg where the offence in question is
trivial, where criminal acts do not constitute ‘turpitude’ for the purposes of the illegality defence.

W2.1.2.2 Contracts made for the deliberate commission of a civil wrong
Examples include contracts to:
• publish a libel (Clay v Yates (1856));
• perpetrate a fraud (Willis v Baldwin (1780));
• indemnify a person against loss resulting from her own deliberate criminal or
tortious act (Brown Jenkinson & Co Ltd v Percy Dalton (London) Ltd (1957)).
However, the contract must be made in order to deliberately commit a civil wrong
and must involve a ‘quasi-criminal act’ which engages the public interest; it is not
sufficient that it simply involves a tort or a breach of contract as ‘[t]orts (other than
those of which dishonesty is an essential element), breaches of contract, statutory and
other civil wrongs, offend against interests which are essentially private, not public’
(Les Laboratoires Servier v Apotex Inc (2014)). In that case, the sale of drugs in breach of
a Canadian patent did not engage the illegality defence.

W2.1.2.3 Contracts interfering with the administration of justice
Contracts which amount to a conspiracy to pervert the course of justice include
agreements:
• to stifle a prosecution (R v Andreas Panayiotou (1973), for rape);
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• to refrain from disclosing misconduct which ought to be disclosed to those with a
proper interest to receive it (Initial Services Ltd v Putterill (1968), unregistered pricefixing agreement, and see A-G v Guardian Newspapers Ltd (No 2) (1990));
• to give false evidence in criminal proceedings (R v Andrews (1973));
• to obstruct bankruptcy proceedings (Elliott v Richardson (1870));
• to ‘maintain’ or support litigation in which a party has no legitimate concern
without just cause or excuse (Hill v Archbold (1968)), although ‘just cause and
excuse’ is now widely interpreted (Giles v Thompson (1993) at 328–33) to permit
litigation supported by unions or insurance companies;
• of ‘champerty’ (ie financing another’s litigation with a view to taking a share
in its proceeds) which amounts to an aggravated form of maintenance (Giles v
Thompson); but section 58 of the Courts and Legal Services Act 1990, as amended
by section 27 of the Access to Justice Act 1999, permits certain ‘no win, no fee’
and other conditional fee agreements (CFAs) between lawyers and their clients in
the interest of increasing access to justice. In the light of this legislation, courts
are likely to take a narrower view of what is to be regarded as champertous. In
Sibthorpe v Southwark LBC (2010), the Court of Appeal held that an indemnity
arrangement not explicitly sanctioned by this legislation was not void for champerty. While the CFA would previously have been void, the policy outlook had
changed. Given the recent intervention of the legislature, there was no need for
the court to intervene by expanding the law of champerty;
• to transfer certain causes of action will be void if the transferee does not have sufficient
interest in the outcome of the action (Simpson v Norfolk & Norwich Hospital (2011)).

W2.1.2.4 Contracts to oust the jurisdiction of the courts
It is contrary to public policy to deny the important constitutional principle of access
to the courts for redress against legal injuries. However, the law must balance this
with the competing interest of facilitating speedy, convenient, and affordable dispute
resolution. Thus, parties can agree not to resort to the courts until they have gone to
arbitration (Scott v Avery (1855)). Under the Arbitration Act 1996 (ss 45, 87), although
parties can still appeal to the courts on questions of law, the scope of judicial control
is much reduced. For example, an appeal requires both parties’ agreement or leave of
the court, and parties can exclude the court’s jurisdiction in ‘non-domestic arbitration agreements’ and in ‘domestic arbitration agreements’ if entered into during the
arbitration proceedings.

W2.1.2.5 Contracts prejudicial to the state
A wide range of cases are included. Examples are:
• contracts to commit illegal acts in friendly foreign countries (eg to facilitate the forceful overthrow of the government of a friendly country, De Wutz v Hendricks (1824));
• trading with the enemy in wartime, thus aiding the enemy’s economy (Potts v Bell
(1800), now Trading with the Enemy Act 1939);
• contracts whereby a public official is paid a commission to use her position to
procure benefits for another (Montefiore v Menday Motor Components Co (1918);
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Lemenda Trading Co Ltd v African Middle East Petroleum Co Ltd (1988)) or to vote in
a certain way (Osborne v ASRS (1910)); and
• contracts which corrupt public life (eg buying public offices or honours, Parkinson
v College of Ambulance Ltd (1925), now prohibited by the Honours (Prevention of
Abuses) Act 1925).
.
However, Patel v Mirza shows that that illegality will not necessarily bar restitution
(below, W2.2.6). Indeed, Lord Neuberger considered Parkinson v College of Ambulance
Ltd, where the claimant’s action to recover money ‘donated’ to a charity to secure a
knighthood was dismissed, to be ‘wrongly decided’.

W2.1.2.6 Contracts which further sexually immoral purposes
Although it is sometimes said that contracts against good morals are void, traditionally this means contracts perceived to promote extramarital sexual intercourse. In the
past, courts have refused to enforce:
• a promise to pay a woman to be a mistress (Franco v Bolton (1797));
• a promise to pay rent on premises known to accommodate the promisor’s mistress (Upfill v Wright (1911)); and
• contracts between unmarried cohabiting couples.
The same results are unlikely to be reached today. Parliament and courts have conferred
some rights on unmarried cohabitees analogous to that of married couples, and judicial
attitude reflects the growing incidence of extramarital relationships and changing social
mores.2 In Tinsley v Milligan (1994), illegality was not advanced on the basis that the parties
to the agreement were lesbian lovers. And, in Armhouse Lee Ltd v Chappell (1996), the Court
of Appeal denied that an agreement to advertise telephone sex lines was unenforceable for
immorality; indeed, the court criticised C’s ‘brazen cynicism’ in attempting to avoid payment for A’s work which generated enormous profits for C by pleading his own immorality.
However, agreements involving prostitution are likely to remain unenforceable (eg
rent for premises knowingly let for prostitution in Girardy v Richardson (1793) or hire of
an ornamental carriage knowingly let to further a prostitute’s trade in Pearce v Brooks
(1866)). Where a contract of employment requires an employee to procure prostitutes
for the employer’s customers, this would be unenforceable for illegality (Coral Leisure
Group Ltd v Barnett (1981)).

W2.1.2.7 Contracts prejudicial to family life
This covers two types of case. First, it invalidates contracts prejudicial to the institution of marriage, for example:
• contracts not to marry (Lowe v Peers (1768)), or to pay a sum on marriage (Baker v
White (1690));
• paying someone to procure marriage (Hermann v Charlesworth (1905)), although
the need to condemn such contracts in modern times is questionable when dating
agencies are commonplace.
2
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Agreements are valid if made in anticipation of immediate separation. However, it
was once contrary to public policy for a couple married or about to marry to make a
contract to provide for the contingency of separation because such agreements may
induce parties not to perform their matrimonial duties or may encourage separation
(Cartwright v Cartwright (1863)). In 2008, the Privy Council opined that a post-nuptial agreement (made between a married couple) is valid and enforceable (McLeod v
McLeod). In 2010 the Supreme Court in Radmacher v Granatino concluded that:
The court should give effect to a nuptial agreement that is freely entered into by each
party with full appreciation of its implications unless in the circumstances prevailing
it would not be fair to hold he parties to the agreement.

The Law Commission has recommended that couples should be able to decide in
advance how they want to deal with their financial assets in the event of a divorce and
therefore where there is a ‘qualifying nuptial agreement’,3 this should be enforceable
by the court (Law Commission report, Matrimonial Property Needs and Agreements (Law
Com No 343, 2014)).
Second, parents cannot contract away their parental rights and duties in relation
to their children, subject to the Adoption Act 1976. A surrogacy agreement, by which
a woman agrees to carry and bear a child for another who will assume the parental
role, is unenforceable (Surrogacy Arrangements Act 1985, s 1A, as amended by Human
Fertilisation and Embryology Act 1990, s 36, Re P (Minors) (Wardship: Surrogacy) (1987)).
Parents cannot by agreement oust the court’s inherent jurisdiction to make orders
regarding the upbringing and maintenance of children.

Pause for reflection
Rapid medical advances now raise very difﬁcult and controversial questions about the desirability of supporting other contracts in this category, such as contracts to select the gender or
other attributes of one’s baby and to clone human beings.

W2.1.2.8 Contracts unduly restrictive of personal liberty
The most obvious example is the prohibition against self-enslavement, but even
employment contracts must not contain ‘servile elements’. A loan agreement in
Horwood v Millar’s Timber & Trading Co Ltd (1917) stipulated that the debtor, a clerk, was
‘not allowed to move to another district and become a clerk elsewhere, not allowed
to leave his house, however unhealthy it may be, and not allowed to deal with any
part of his unincumbered [sic] furniture or other property without the leave of the
moneylender.’ Lord Cozens-Hardy MR observed that the agreement could prevent the
3

Qualifying nuptial agreements must:
• meet the financial needs of the couple;
• meet any financial responsibilities to children;
• be informed by financial disclosure by both spouses; and
• be attended to by independent legal advice for both parties.
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debtor from raising money for the maintenance, education, or medical treatment of
his family. He commented (at 312) that ‘Possibly slavery is too strong a word, but it
certainly seems . . . to savour of serfdom’. Warrington LJ added (at 314) that: ‘The man
has put himself . . . almost body and soul in the power of this money-lender. Even in
the most trivial incidents of life he cannot do as he pleases.’

W2.1.2.9 Contracts in restraint of trade
In practice, this is the most important head of illegality in modern times. A contract
or covenant in restraint of trade is an undertaking whereby one party agrees:
• to restrict her freedom to trade or conduct her profession or business (what);
• in a particular locality (where);
• for a specified period of time (when).
Such restraints are only valid if they are reasonable, assessed at the time the covenant is entered into (Ashcourt Rowan Financial Planning Ltd v Hall (2013)). The common law is inclined against agreements that prohibit or restrain a person from
earning a living. Here, the law appears to impose a substantive limit on contractual
freedom in order to preserve it. In Nordenfelt v Maxim Nordenfelt (1894), it was said
(at 565):
The public have an interest in every person’s carrying on his trade freely: so has the individual. All interference with individual liberty of action in trading, and all restraints
of trade of themselves, if there is nothing more, are contrary to public policy, and
therefore void. That is the general rule. But there are exceptions: . . . [it] may be justified . . . if the restriction is reasonable . . . in reference to the interests of the parties
concerned and reasonable in reference to the interests of the public, so framed and so
guarded as to afford adequate protection to the party in whose favour it is imposed,
while at the same time it is in no way injurious to the public.

The doctrine applies primarily to three principal types of contracts:
(i)

employment: where an employee covenants not to compete with her employer
during or after her employment;

(ii) sales of businesses: where the seller of a business and its goodwill covenants
not to carry on competing businesses; and
(iii) exclusive dealing agreements: as where a garage agrees to buy all its petrol
from one supplier for a lengthy period (Esso Petroleum Co Ltd v Harper’s Garage
(Stourport) Ltd (1967)).
However, the doctrine may be applied in other cases. Thus, in Proactive Sports
Management Ltd v Rooney (2010), the restraint of trade doctrine was applied to set aside
an agreement regulating the use of Wayne Rooney’s name in connection with sponsorship and promotional activities entered when Rooney was 17 and which bound
him for eight years. The court’s conclusion was based on the youth and inexperience
of Rooney, the fact that the terms were practically dictated to Rooney, the significant
limits placed on Rooney’s ability to exploit his talent, and the fact that the terms were
‘unusual in many respects and unique in its duration’ (at [88]).
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All contracts involve some restrictions on future freedom of action and it may be a
moot point in any particular case whether a contract does involve a restraint of trade.
Atiyah observes (at 326) that:
it would certainly be wrong to conclude that all contracts containing restrictions are
now open to challenge as contracts in restraint of trade, and must be shown to be ‘reasonable’ if they are to be valid. Many customary and accepted forms of business agreement are probably still unchallengeable (at any rate under the common law rules),
even though they may strictly involve some degree of business restraint. In particular,
it has been held that a person who buys land (or a building) may validly enter into
some restrictions on how the land is to be used without falling foul of the restraint of
trade doctrine.

The general test of enforceability is whether the restrictions on the relevant activity
(in terms of scope, time, and locality) are no more than what is reasonably necessary
to protect the legitimate interests of the party imposing the restraint (Esso v Harper).
The onus of proving reasonableness is on the party imposing the restraint. This test
must balance:
• the pro-enforcement factors, such as the legitimate interests of purchasers of businesses to prevent competition by vendors, or of an employer by a former employee;
• against the anti-enforcement factors, such as the public interest in free competition,
an employee’s interest in retaining reasonable freedom to pursue a vocation, and
the concern to protect employees from unfairness resulting from their weaker
bargaining power vis-à-vis their employers.
The High Court decision in Cavendish Square Holdings BV v Makdessi (2012) (overturned
on other grounds in the Supreme Court) set out eight ‘propositions of law’ in regard to
restraint of trade (which Chitty considers ‘succinctly summarise the law’ (at 16-089)):
(i) the party imposing the restraints must show that they go no further than is reasonable for the protection of its interest;
(ii) the question of reasonableness is to be assessed at the date of the agreement,
including a reasonable assessment of the future;
(iii) for a restraint to be reasonable in the interests of the parties, it must afford no
more than adequate protection to the party in whose favour it is imposed;
(iv) a restraint may be enforced when the covenantee has a legitimate interest, of
whatever kind, to protect, and when the covenant is no wider than is necessary to
protect that interest;
(v) the two questions for the court are therefore; (i) what are the interests which it is
legitimate for the claimant to protect; and (ii) is the protection no more than reasonably necessary to protect those interests?
(vi) the law distinguishes between covenants in employment contracts and covenants in business sale agreements, as there is more freedom of contract between
buyer and seller than between master and servant, because it is in the public interest
that the seller should be able to achieve a high price for what he has to sell. Quantum
of consideration may enter into the question of the reasonableness of the covenant;
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(vii) even in the business sale context, if a covenant goes further than is reasonably necessary to protect a legitimate business interest, it is void and will not be
enforced; and
(viii) the court should be slow to strike down clauses freely negotiated between
parties of equal bargaining power, recognising that parties are often the best
judges of what is reasonable as between themselves. However, the court’s deference to the parties is not absolute. The mere fact that parties of equal bargaining power have reached agreement does not preclude the court from holding the
agreement bad where the restraints are clearly unreasonable in the interests of the
parties.
As with the construction of any contractual terms, the factual matrix should be considered in determining its reasonableness (Cavendish v Makdessi).
(i) Employment contracts
Employers are generally permitted more protection against the subsequent activities
of senior employees (Nordenfelt Ltd v Maxim Nordenfelt Guns and Ammunition Co Ltd
(1894)) than of junior or temporary employees (M&S Drapers Ltd v Reynolds (1957)).
The employer must satisfy two aspects of reasonableness. First, the employer must
establish her legitimate interest in imposing the restraint; that is, that she has
‘some proprietary right, whether in the nature of trade connection or in the nature
of trade secrets, for the protection of which such a restraint is … reasonably necessary’ (Herbert Morris Ltd v Saxelby (1916) at 710). Thus, it was held to be reasonable to
restrain employees:
• who have acquired influence over the employers’ customers and may entice them
away (eg Fitch v Dewes (1921), a solicitor’s managing clerk; Marion White v Francis
(1972), a hairdresser); or
• who have acquired ‘trade secrets’ (which are protected even without an express
restraint) or confidential information belonging to the employers (Forster and Sons
Ltd v Suggett (1918), involving glass-making techniques).
But employers cannot protect themselves against their former employees’ personal
skills and knowledge even if acquired in the course of the employers’ business. This
belongs to the employees who are free to exploit them in the marketplace (Faccenda
Chicken Ltd v Fowler (1986)).
Second, the employer must show that the scope of the restraint is reasonable in:
• the scope of the activity banned: it must be confined to the business of the
employment; thus, a covenant not to carry on ‘any business whatsoever’ is void
(Baker v Hedgecock (1888));
• the extent of the locality: the restraint should cover no wider an area than is necessary to protect the employer’s particular interest (this may not justify a restraint
covering a 25-mile radius of London (Mason v Provident Clothing and Supply Co
Ltd (1913), involving a canvasser for a clothing company), but may, in other circumstances, justify one covering the whole of the UK (Forster & Sons Ltd v Suggett,
taking into account the secrecy of the glass production methods and the area in
which the employer traded)); and
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• the duration: even restraints of unlimited duration may be reasonable if they do
not exceed what is reasonably required for the protection of the covenantee and
are not against the public interest (Fitch v Dewes (1921)).
In addition to reasonableness between the parties, an enforceable restraint must not
contravene the public interest, particularly that of depriving the community of the
employee’s skills and services (Wyatt v Kreglinger and Fernau (1933); Bull v Pitney-Bowes
Ltd (1967)). In practice, reasonableness between the parties and compliance with the
public interest tend to go hand in hand.
(ii) Sales of businesses
The same tests of reasonableness and consistency with the public interest are
applied to restraints in contracts for the sale of businesses, although greater latitude is permitted here since inequality of bargaining positions is less obvious.
A purchaser of a business and its goodwill is entitled to protect the value of the
purchase by an appropriate restraint clause; sellers would command lower prices
if such restraints were unenforceable. The wider the restraint, the larger the legitimate interest required to justify it. In one extreme case, a buyer of an armament
business for a vast sum was permitted to restrain the seller from competing with
this business anywhere in the world for 25 years, in view of the worldwide operation of the business sold and the fact that its main customers were governments
(Nordenfelt Ltd v Maxim Nordenfelt Guns and Ammunition Co Ltd (1894)). Since the
validity of the restraint is assessed at the time the contract is entered into, the
claimant need not have a continuing business interest when enforcing a restrictive
covenant (Towry EJ v Bennett (2012)).
(iii) Exclusive dealing agreements
These may be prohibited under Article 81 of the European Community Treaty as anticompetitive and may attract the application of domestic law or European legislation.4
In Esso v Harper, the owner of two garages entered into a ‘solus’ agreement to buy all
its petrol from Esso, to keep the garages open at all reasonable hours, and not to sell
the garages without securing the purchaser’s agreement to enter similar arrangements
with Esso. In exchange, Esso gave a discount on the petrol supplied and provided a
loan. The House of Lords took a wide view of the legitimate interests which Esso were
entitled to protect. Bell comments:5
In considering this question, they had regard to the money spent on building refineries
and providing other outlets, the need for overall planning to justify such expenditure
and to provide a stable system of outlets, what was reasonable in return for the advantages conferred by the agreement, what was necessary to secure the loan, and the
general state of the industry.

Their Lordships relied on information provided in the report of the Monopolies
Commission on petrol and took the view that the contract lasting four and a half
years was onerous but reasonably necessary to protect Esso’s interests. However, the
contract lasting 21 years:
4
5

See R Whish and D Bailey, Competition Law (7th edn, OUP, 2012).
Policy Arguments in Judicial Decisions (OUP, 1983) 170.
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could have effect in quite different conditions, so that the public interest in preserving Harper’s liberty of action applied more strongly here. Although the arguments had
centred on what tie could be reasonably imposed by [Esso] in support of their interests,
the basis of the decision of the house was the injury, or potential injury, to the public
of the limitations on Harper’s freedom of action. If competition is to be a generally
accepted way of running the economy, then restraints have to be justified in terms of
the benefits to the community as well as to individuals, and for this reason the public
interest figures so importantly in the considerations of the judges.

However, the Court of Appeal upheld a 21-year ‘solus’ agreement in Alec Lobb Garages
v Total Oil (GB) Ltd (1985) where the restrained party had received a substantial sum
from the restraining party. The court applied the dicta in Nordenfelt that ‘the quantum
of consideration may enter into the question of the reasonableness of the contract’.
Schroeder Music Publishing Co Ltd v Macaulay (1974) shows how substantive unfairness in the contract can invalidate a restraint of trade clause. There, a young unknown
songwriter entered an ‘exclusive services’ agreement by which he agreed to assign
the full copyright to all his present and future works to the publisher for five years,
renewable at the latter’s option for another five years, in return for royalties. The
publisher had no obligation to publish the works, could terminate the contract on a
month’s notice, and was free to assign its rights. The songwriter was a great success
and obtained a declaration that the agreement was void as an unreasonable restraint
of trade. As Trebilcock observes, the contract was produced within a competitive
market so there could be no market failure justification for upsetting the terms of the
contract, nor any alternative set of terms to be discovered by the technique of market
transference.6 Nevertheless, the House of Lords was clearly influenced by the onesidedness of the agreement (the publisher giving minimal commitment in exchange
for the songwriter’s total commitment) in setting aside the restraint on the writer.7 As
Lord Reid said (at 1314): ‘Normally the doctrine of restraint of trade has no application to such restrictions . . . But if contractual restrictions appear to be unnecessary or
to be reasonably capable of enforcement in an oppressive manner, then they must be
justified before they can be enforced.’

W2.1.2.10 Restrictive trading and analogous agreements
Cartels are agreements to regulate the production, marketing, sale price, and standards
of commodities produced. The concern with cartels is not so much unreasonableness
between the parties as their anti-competitive effect in reducing overall competition in a
particular commodity. The common law’s role in controlling such agreements has been
inhibited for a number of reasons. Courts are less adept at considering the broad public
interest and economic issues raised by these anti-competitive arrangements than in
judging reasonableness between particular specific parties. The latter, after all, are represented in court while the public interest is assumed to be within the knowledge of
judges and not specifically represented. Moreover, courts can only adjudicate on such
agreements in the unlikely event that an affected party challenges its validity before
6
‘An Economic Approach to the Doctrine of Unconscionability’ in B Reiter and J Swan (eds), Studies
in Contract Law (Butterworths, 1980) 381.
7
See also Silvertone Records v Mountfield (1993) and Zang Tumb Tuum Records v Johnson (1993).
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the courts (Courage Ltd v Crehan (2001)). Consequently, the policing of anti-competitive agreements is largely left to detailed legislative regulation. This is usually studied
as a distinct subject under the heading of ‘competition law’. Legislation subjects such
agreements to a public interest test applied by specialist administrative bodies.8

W2.1.3 Illegality and unfairness
The illegality doctrine invalidates contracts which are undesirable in the public
interest or otherwise unworthy of the courts’ assistance because they do not help
individuals to achieve well-being and so realise fulfilling lives.9 While this does not
directly address the question of contractual imbalance, it is consistent with the idea
that contracts which are grossly unbalanced or which seriously harm the interests of
one party may be undesirable in the public interest or unworthy of the court’s assistance. Although the courts present an all but static picture of the scope of ‘public
policy’, we have seen that the existing categories of illegality can be extended and
the doctrine applied instrumentally to deny the enforcement of substantively unfair
terms. In Schroeder v Macaulay (1974), Lord Diplock said candidly (at 1315) that:
[W]hat your Lordships have in fact been doing has been to assess the relative bargaining power of [the parties] . . . to decide whether the publisher had used his superior
bargaining power to extract from the song writer promises that were unfairly onerous
to him . . . Under the influence of Bentham and of laissez-faire the courts in the 19th
century abandoned the practice of applying the public policy against unconscionable
bargains to contracts generally, as they had formerly done . . . but the policy survived
in its application to penalty clauses and to relief against forfeiture and also to . . .
restraint[s] of trade. If one looks at the reasoning of 19th century judges in cases about
contracts in restraint of trade one finds lip service paid to the current economic theories, but if one looks at what they said in the light of what they did, one finds that they
struck down a bargain if they thought it was unconscionable as between the parties to
it and upheld it if they thought that it was not. So I would hold that the question to be
answered . . . is: was the bargain fair?

We have seen that substantively unfair contracts can also be invalidated by other doctrines such as undue influence (9.2); incapacity (Additional Chapter 1); unconscionable bargains (9.4); and the special rules applicable to exemption (Chapters 10 and 11),
penalty and forfeiture clauses (14.3). In this context, the doctrine on non-commercial
guarantees (9.3) can be understood as a recently created head of public policy. Our discussions of these doctrines and rules reveal the extent of their concern with procedural
and substantive unfairness. Collins (28–9) locates the real objection to the contract in
Schroeder v Macaulay in terms of ‘power, fairness, and co-operation’. He explains:
Because the composer’s career was completely dependent upon the publisher’s discretion for a period up to ten years, his degree of subordination to another represented
an unjustifiable form of domination. The absence of an undertaking on the part of
8
Eg the Enterprise Act 2002, the Restrictive Trade Practices Act 1977, the Competition Act 1998, the
Resale Prices Act 1976, and Articles 81 and 82 of the European Community Treaty.
9
J Raz, The Morality of Freedom (OUP, 1986) ch 14.
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the publisher to publish any of his songs rendered the exchange too one-sided to be
fair. In addition, because the composer could not terminate the agreement during its
fixed period, he had no effective sanctions against the publisher to ensure that at least
it made reasonable efforts to bring the venture to fruition by publishing and promoting his work . . . [T]he concern about unjustifiable domination, the equivalence of the
exchange, and the need to ensure cooperation . . . motivate the decision in Schroeder
Music Publishing Co Ltd v Macaulay.

W2.2 The effects of illegality
Traditionally, the general starting point was that courts would neither help parties to
enforce illegal contracts nor give restitution of any benefits conferred under them.
However, the Supreme Court’s decision in Patel v Mirza has reframed the question:
does public policy require the courts to refuse relief to the claimant in the particular
circumstances when, but for the illegality, the claimant would have been entitled to
such relief (Chitty 16-001)?
The policies against assisting parties to illegal contracts are that:
(i)

courts should not assist parties who knowingly enter illegal contracts;

(ii) justice would be tainted and the dignity of the court offended; and
(iii) people should be deterred from entering illegal contracts.
On the other hand, these policies are not offended and judicial assistance may be justifiable, whether by way of enforcement or restitution, where:
(i)

parties are ignorant of the illegality involved or were wrongly induced into
contract;

(ii) the relevant illegality does not involve gross moral turpitude, such as robbery
or terrorism, but merely the infringement of technical regulations;
(iii) a party has withdrawn from the illegality; or
(iv) a party would be unjustly enriched at the expense of the other.

W2.2.1 A rule-based or a policy-based approach?
There has been recent disagreement within the Supreme Court over whether the law
should adopt a rule-based or a policy-based approach with regard to the effects of
illegality on an illegal contract.
Broadly:
(i)

a rule-based approach applies a technical, formal rule or legal principle to determine the consequence of the relevant illegality or public policy
infringement

(ii) a policy-based approach involves weighing up the underlying policies to the
illegality doctrine to determine whether relief in a particular case should be
denied or granted.
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The law traditionally took a rule-based approach, specifically the ‘reliance’ test. The
question where the illegality defence was raised was whether the claimant had to rely
upon her own illegal act to prove her case. If so, relief would be denied. It was conceded
by Lord Goff (in Tinsley v Milligan) that this ‘is not a principle of justice, it is a principle of policy, whose application is indiscriminate and so can lead to unfair consequences . . . the principle allows no room for the exercise of any discretion by the court
in favour of one party or the other’; it is therefore ‘capable . . . of producing injustice’.

Counterpoint
1. Lord Mance, writing extra-judicially before Patel v Mirza (‘Ex Turpi Causa—When Latin
Avoids Liabilityʼ (2014) 18 Edin LR 175), described the law on illegality as ‘an unhappy mix of
rigid rules and value judgments, and its application has unpredictable and haphazard
consequences . . . by the end of the twentieth century it had become encrusted with an
incoherent mass of inconsistent authorityʼ.
2. In Restatement of the English Law of Contract (2016), burrows analysed the rule-based
approach and concluded that it is flawed due to its complexity, lack of distinction between
trivial and serious illegalities, uncertainty and the inability to formulate comprehensive rules
with appropriate exceptions. burrows noted the need for greater flexibility in the law of
illegality and set out a ‘range of factors approach’ that would take account of the following
factors, where relevant, in deciding whether to denial of enforcement would be an appropriate response: (a) how seriously illegal or contrary to public policy the conduct was; (b)
whether the party seeking enforcement knew of, or intended, the conduct; (c) how central
to the contract or its performance the conduct was; (d) how serious a sanction the denial
of enforcement is for the party seeking enforcement; (e) whether denying enforcement
will further the purpose of the rule which the conduct has infringed; (f) whether denying
enforcement will act as a deterrent to conduct that is illegal or contrary to public policy;
(g) whether denying enforcement will ensure that the party seeking enforcement does not
profit from the conduct; and (h) whether denying enforcement will avoid inconsistency in
the law thereby maintaining the integrity of the legal system.

This rule-based approach was criticized by Patel v Mirza and no longer represents the law.

W2.2.2 The options for reform
The Supreme Court decision in Patel v Mirza had its precursors:
1. Legislative reform: in Tinsley, Lord Goff viewed any wide-ranging reform as
a matter for Parliament after a full inquiry by the Law Commission. Statutory reform has
worked well in New Zealand, which passed the Illegal Contracts Act 1970. This
gives courts very wide discretionary powers to grant relief having regard to a nonexhaustive list of factors. In England and Wales, the Law Commission had
provisionally proposed legislation to give the courts more limited discretionary
powers to decide when illegality should operate as a defence according to a list of
factors. However, this approach was rejected in its Consultative Report, The
Illegality Defence (Law Com No 189, 2009).
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The Law Commission concluded that it would be impossible to create a workable
system of rules to determine when the illegality defence should operate in
claims for contractual enforcement, the reversal of unjust enrichment or tort.
Instead, the Law Commission recommended that reform be left to the courts.
2. Judicial reform: The Law Commission suggested that the courts should take
a more transparent, discretionary approach. In each case, judges should consider
whether the application of the illegality defence is justified on the basis of the policies
that underlie that defence. This would involve a balancing exercise, with the defence
only being allowed if it would be a proportionate response to the illegality and
can be justified by a particular public policy rationale. Legislation was considered
unnecessary in view of recent incremental developments in case law such as Moore
Stephens v Stone Rolls Ltd (2009) (W.2.2.3). There, Lord Philips said that it was
necessary to give consideration to the policy underlying ex turpi causa in order to
decide whether the defence was bound to defeat a claim:
The maxim ex turpi causa expresses not so much a principle as a policy.
Furthermore, that policy is not based upon a single justification but on a group
of reasons, which vary in different situations.

The Law Commission considered that the new approach would not lead to
any major change in the outcome of cases, but would increase the
transparency of decisions. The Law Commission did advocate legislative reform
in the area of trusts, with courts given a structured discretion to deprive a
beneficial owner of her interest in the trust in limited circumstances (Law Com No
320, 2010).
Counterpoint
The Law Commissionʼs suggestion to leave reform to the courts has been criticised:
1. Reform a matter for the legislature: it has been suggested that reform should have been

left to the legislature since legislative reform would be more effective. Moreover, the
proposal involves too great a degree of judicial departure from the earlier case-law. Lord
Sumption, writing extra-judicially before Patel v Mirza (‘Reflections on the Law of Illegalityʼ

[2012] RLR 1) criticised the law of illegality as containing a ‘hundred artificial distinctionsʼ, but
considered that reform was best achieved by legislation conferring a statutory discre-tion on

the courts. However, as Lord Toulson noted in Patel v Mirza , there was no realistic prospect
of legislative reform in this area.

2. Uncertainty: in Lex Laboratoires Servier v Apotex Inc (2014), Lord Sumption criticized the

Law Commissionʼs final suggestion, saying it was ‘difficult to justify as an approach to
authority or on the proper development of the lawʼ. He thought the discretionary approach
would lead to uncertainty and opacity in judicial reasoning: ‘The starting point in any
review of the modern law must be that we are concerned with a principle based on the
application of general rules of law and not on fact-based evaluations of the effect of
applying them in individual casesʼ. However, this criticism must be weighed against
the law itself already being very uncertain due to the desire of the courts in many
cases to avoid applying the legal rules which would reach unsatisfactory results.
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W2.2.3 the judicial move towards a policy-based approach
There were judicial precursors to the adoption of the Law Commission’s suggestion in the
Supreme Court decision of Patel v Mirza (2016). Recent decisions had made clear that
courts regarded the rule prohibiting restitutionary recovery on the grounds of illegality
(2.2.4) as one to be applied only when it was supported by broader policy considerations:
• In Gray v Thames Trains (2008), Lord Hoffmann noted that the rule prohibiting recovery on the grounds of illegality ‘expresses not so much a principle as a
policy. Furthermore, that policy is not based upon a single justification but on a
group of reasons, which vary in different situations’.
• In Moore Stephens v Stone Rolls Ltd, Lord Phillips emphasised the need to look at
the precise policy considerations involving the effect of illegal title on equitable
property that supported the rule.
• In Hounga v Allen (2014), Lord Wilson said in the judgment of the majority of the
Supreme Court:
The defence of illegality rests upon the foundation of public policy. ‘The
principle of public policy is this . . .’ said Lord Mansfield . . . in Holman v Johnson
(1775) 1 Cowp 341, 343. ‘Rules which rest upon the foundation of public
policy . . . are capable, on proper occasion, of expansion or modification’: Maxim
Nordenfelt Guns and Ammuni-tion Co Nordenfelt [1893] 1 Ch 630, 661 (Bowen LJ). So
it is necessary, first, to ask ‘What is the aspect of public policy which founds the
defence?’ and, second, to ask ‘But is there another aspect of public policy to
which application of the defence would run counter?’

However, there remained uncertainty as to whether a more explicit reliance on policy
was the right approach. In the Court of Appeal in Patel v Mirza, Gloster LJ adopted
the policy weighing approach in determining the availability of restitution (W2.2.6).
However, the other judges (Rimer and Vos LJJ) reached the same result via the technical rules based on allowing timely withdrawal within the ‘locus poenitentiae’
(W2.2.6.2).
In the Supreme Court in Les Laboratoires Servier v Apotex Inc (2014), Lord Sumption
criticized the Court of Appeal’s discretionary, policy-based approach, while upholding
its decision. However, Lord Toulson, in the minority in Apotex, refused to criticise the
Court of Appeal’s approach. In Jetivia SA v Bilta (UK) Ltd (2015), both Lord Toulson and
Lord Hodge in the Supreme Court favoured a flexible approach, but L ord Sumption
took a rules-based approach, leaving the conflict unresolved. Lord Neuberger, however, considered it appropriate for the Supreme Court to address the issue ‘as soon as
appropriately possible’.

W2.2.4 The Supreme Court decision in Patel v Mirza
The majority of the Supreme Court in Patel v Mirza resolved the uncertainty in the law in
favour of the policy-based approach, accepting the Law Commission’s invitation to consider
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the illegality defence. The effects of the Supreme Court’s decision are likely to be farreaching, although its precise contours will need to be worked out in subsequent cases.
Patel v Mirza involved the transfer of £620,000 from the claimant to the
defendant for the defendant to purchase shares in a listed company based on inside
information in the form of an anticipated government announcement. This constituted
insider trading, a criminal offence under s 52 of the Criminal Justice Act 1993. When
the announcement did not occur, the claimant sought to recover the £620,000 on various
bases, including unjust enrichment; to show this, the claimant had to rely on his illegality.
The Supreme Court allowed the claimant to recover his money, with the majority
holding that the ‘no reliance’ principle in Tinsley v Milligan ‘should no longer be followed’.
Although there was unanimous agreement on the outcome, the judges differed in
their approach. Lord Toulson, giving the leading majority judgment, rejected the
rule-based approach and applied a flexible approach involving a structured discretion.
He considered that the important issue was whether ‘the policy underlying the rule
which made the contract . . . illegal would be stultified’ if recovery was allowed.
Although Lord Toulson found Burrows’ ‘range of factors’ approach, including his list of
relevant factors, helpful, he declined to ‘lay down a prescriptive or definitive list’. Instead,
Lord Toulson set out a three-stage approach for what the court should consider when
deciding whether to allow recovery:
(i)

‘the underlying purpose of the prohibition that has been transgressed’;

(ii) ‘other relevant public policies which may be rendered ineffective or less effective

by the claim’; and

(iii) ‘the possibility of overkill unless the law is applied proportionately’.

Restitution was allowed on the facts since
justify the defendant retaining the money
for the unlawful purpose of placing
Neuberger agreed with Lord Toulson’s
Burrows’ ‘multi-factorial approach’.

no particular reason had been advanced to
‘beyond the fact that it was paid to him
an insider bet’ (Lord Toulson). Lord
‘structured approach’, preferring it over

The minority (Lords Sumption, Mance and Clarke):
(i) disagreed with the abandonment of the ‘reliance rule’ in Tinsley v Milligan; instead,
they considered that the rule had not been applied correctly in that case (below,
W2.2.6.3). It should be applied without recourse to the equitable presumptions of
resulting trust and advancement.
(ii) The the timely withdrawal or ‘locus poenitentiae’ exception to the reliance rule
(below, W.2.2.6.2),was the relevant in Patel v Mirza. This exception should be more
broadly interpreted to permit restitution of benefits conferred under an illegal contract
even if enforcement of the contract was not permitted; rescission and mutual restitution
should always be granted since they sought to restore the parties to the position they
were in before. However, this was entirely different from enforcement of the illegal
contract.
The test to be applied following Patel v Mirza therefore appears to be: does public
policy require either party in the particular circumstances to be denied the relief
which she would otherwise have been entitled to (i.e. enforcement of the contract)? If
so, should either party be awarded some other relief (i.e. restitutionary relief)?
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Counterpoint
The majority’s reasoning in Patel v Mirza has had a mixed reception:

• On the one hand, it has been praised for increasing transparency in what had been an
extremely complex and confusing area of law. In ‘Illegality after Patel v Mirza’ [2017]
CLP 55, Burrows expressed a preference for legal rules which ensure ‘certainty,
consistency and predictability’ and a general dislike for judicial discretions.
Nevertheless, he describes the decision as a ‘triumph’ since; (i) illegality ‘involves so
many variables that the normal formulation of rules is problematic’; (ii) the traditional
rules developed were ‘plainly unsatisfactory and, if applied, would produce
unacceptable results’; and (ii) there has been no success in formulating a series of rules
‘that stands up to scrutiny’. Burrows regards the minority’s attempts to reformulate the
legal rules in Patel v Mirza as ‘a failure’.

• On the other hand, Patel v Mirza has been criticised as undermining legal certainty by
giving the courts too much discretion.
However:

(i) The reliance rule is beset with uncertainty as to what its justification and requirements.
It was subject to numerous, inconsistently-applied, exceptions. Departing from it to
intro-duce a ‘structured discretion’ is unlikely to make the law more uncertain and may
at least make it more transparent.
(ii) The minority do not manage to provide a coherent reinterpretation of the traditional
rules; their approach; (a) does not clarify what the reliance rule requires; (b) does not
explain why the usual equitable presumptions should be disapplied in this instance;
and (c) does not explain why the application of the locus poenitentiae should always
entitle the claimant to restitution. More generally, the minority’s approach does not
allow sufficient account to be taken of the policy factors which underlie the illegality
rule.

W2.2.5 The enforceability of the contract
The majority in Patel v Mirza intended the ‘structured discretion’ approach to apply
not only to restitutionary claims, but also other private claim claims such as contract
and tort. Therefore, following the majority’s decision in Patel v Mirza, the law appears
to be that courts will decide whether an illegal contract should be enforced due to
illegality using this approach. As a result, the prior approach to the enforceability of
illegal contracts arguably no longer applies. This divided contracts into three principal categories, each of which was subject to a number of exceptions:
(i) contracts which are illegal per se (at formation) were prima facie unenforceable,
but a court could assist an innocent claimant whose action did not rely on the illegal
contract, eg, finding and enforcing a collateral contract not tainted by illegality, or
awarding damages for fraudulent misrepresentation.
(ii) contracts which are not illegal per se, but further an illegal purpose were prima
facie unenforceable, unless the illegality was too remote from the contract or the

W 2. 2.5  T h e e n f o r ce a b i l i t y o f t h e co n t r ac t

21

claimant was seeking to enforce a statutory entitlement attaching to the contract
without relying directly on or effectively enforcing the illegal contract. A claimant
who was innocent of the other’s illegal purpose, and where the contractual performance does not necessarily entail an illegality, may be permitted to recover what was
due under the contract, or obtain expectation damages, recover reasonable remuneration for work done prior to discovery of the illegality or, refuse to perform the contract
on discovering the illegality.
(iii) contracts which are not illegal per se, but involve some illegality in their performance- here, the enforceability of the contract depended on whether ‘the way in
which the contract was performed turned it into the sort of contract that was prohibited’ (St John Shipping Corp v Joseph Rank Ltd (1957) at 284). However, where the
illegality was purely technical and at the low end of blameworthiness ‘[t]he fact that a
party has in the course of performing a contract committed an unlawful or immoral
act will not by itself prevent him from further enforcing that contract’ (Coral Leisure
Group Ltd v Barnett (1981) at 509). The question was whether the statutory purpose is to
make the contract unenforceable by the parties or merely to impose a penalty on the
offender. In Parkingeye Ltd v Somerfield Stores (2012), the Court of Appeal stipulated a
number of factors had to be considered ([30]–[32], [35], [37]–[40], [63]–[65], [69], [72],
[75], [77]–[79]):
• the object and intent of the party seeking to enforce the contract;
• the centrality and gravity of the illegality in the context of the contract and
the claim; and
• he nature of the illegality.
The party innocent of the illegal performance could generally enforce the contract if she did not know of or consent to the illegality.
Where a contract is illegal, it may be possible to sever the illegal part of the contract and enforce the remainder. The most obvious examples are restraint of trade
clauses and clauses which oust the courts’ jurisdiction. However, severance will only
be permitted if enforcement of the rest of the contract would not subvert the policies
underlying the illegality. If an agreement is very objectionable (‘smelly’), the courts will
be reluctant to allow partial enforcement by cutting out the ‘bad bits’; the whole contract is infected (as in Napier v National Business Agency Ltd (1951) where fraud on the
revenue was involved). However, where the illegality is based on legislation or public
policy protecting a certain class of persons, there is no objection to severing the illegal
provision and enforcing the contract in favour of a member of the protected class
even if she participated in the illegality. In Ailion v Spiekermann (1976), a lease was not
illegal although the landlord received an illegal premium. The tenant could enforce
the lease without paying the premium.
Even if severance would not subvert the policy undermining the illegality, courts
are reluctant to rewrite the contracts and will only allow severance if:
• the illegal part can be cut out without distorting the meaning of the remaining
contract (the ‘blue pencil’ rule, Goldsoll v Goldman (1915));
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• the illegality does not form one party’s whole or main consideration for the contract (otherwise the other party would be compelled to perform for no or virtually
no consideration, Bennett v Bennett (1952)); and
• severance would not leave a substantially different contract from that which the
parties agreed (Attwood v Lamont (1920)).

W2.2.6 The availability of restitution
Courts may not only refuse to assist ‘guilty’ parties in enforcing illegal contracts, they
may also refuse to help parties to recover money or property transferred under an illegal contract. The law of unjust enrichment governs the circumstances when a party
can recover benefits conferred, whether or not pursuant to a contract. Here, illegality is
not a ground for restitution; rather, it operates predominantly as a defence to an action
for restitution on other established grounds (eg mistake or failure of consideration).
The restitutionary remedies available may include the return of property or money
transferred under the contract, but can also include a quantum meruit for work done
under an illegal contract. Lord Sumption thought that Hounga v Allen was a case where
an award of a quantum meruit for services performed might have been appropriate.
The justification for barring restitution for illegality is based on deterrence. But
deterrence must be weighed against the policy of preventing unjust enrichment. Prior
to Patel v Mirza, the law admitted three exceptions when a party to the illegal contract
might claim restitution; namely, where the claimant (i) was less blameworthy than
the defendant, (ii) had withdrawn from the transaction before it was substantially
performed, or (iii) could establish a legal or equitable proprietary right to the property
independent of the illegal contract.
Following Patel v Mirza, these exceptions are largely subsumed within the general
structured discretion in determining why a claimant should not get restitution. Lord
Toulson said that ‘a person who satisfied the ordinary requirements of a claim in unjust
enrichment will not prima facie be debarred from recovering money paid or property
transferred by reason of the fact that the consideration which has failed was an unlawful consideration’. Lord Neuberger referred to this, reversal of the previous de facto presumption against recoverability, as ‘the Rule’, which is subject to various exceptions, eg:
• where one party ‘is in a class which is intended to be protected by the criminal
legislation involved’, it might be ‘inappropriate’ to allow restitution; and
• where the defendant was ‘unaware of the facts which gave rise to the illegality’,
especially where ‘he had received money and had altered his position’, ‘it might
be oppressive to expect him to repay it’.
The minority (Lords Sumption and Mance) agreed that restitution should be generally
available in such instances, but they considered this to be the result of an application
of the locus poenitentiae exception (above, W2.2.6.2). Lord Sumption held that allowing restitution would not give effect to the contract but ‘return the parties to the
status quo ante where they should always have been’.
While the previous exceptions are no longer determinative, they must still be relevant; it is useful to give a brief overview of them.
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W2.2.6.1 Unequal blame
Previously, a claimant who is relatively less blameworthy could claim restitution if:
(i) the contract was rendered illegal by a statute enacted to protect a class of
persons to which she belongs. In Kiriri Cotton Co Ltd v Dewani (1960), the illegality
involved legislation prohibiting landlords from demanding premiums from tenants; since the legislative purpose is to protect tenants, they can recover such payments even if they were willing parties to the illegality (see now Rent Act 1977m
s 125);
(ii) she could establish some ground of restitution showing that she was ignorant or innocent of the illegality. Thus, for example, restitution has been allowed
where the claimant was induced into the illegal contract by the defendant’s fraud
(Shelley v Paddock (1980)) or pressure amounting to duress (Smith v Cuff (1817)).
Restitution was also allowed where a claimant’s ignorance of some fact making
the contract illegal amounts to a mistake of fact (Oom v Bruce (1810)) or of law
(Kleinwort Benson Ltd v Lincoln CC (1999)). The latter was highly significant given
the prevalence of contracts rendered illegal by legislation of which the contract
parties are ignorant.

W2.2.6.2 Timely withdrawal
The law traditionally provided some incentive for, or encouragement to, parties
to repent and discontinue an illegal contract. Where a party withdrew in time
(within the ‘locus poenitentiae’), she could recover the benefits she conferred on
the other party. However, the Court of Appeal diluted the requirements of timely
withdrawal in Tribe v Tribe (1995). It held (at 135) that ‘genuine repentance is not
required … voluntary withdrawal from an illegal transaction when it has ceased to
be needed is sufficient’. Thus, recovery was allowed where a father transferred shares
to his son for the illegal purpose of defrauding his creditors but the fraud was not
perpetrated because the claims were settled. In Patel v Mirza, the minority approach
would have broadened this exception to always give the claimant an entitlement
to restitution if the illegal contract was not carried through (above, W2.2.4). The
majority approach would subsume this factor into the general discretion. Burrows
considers that the exception may still be need in some cases because, although this
was not the case in Patel, ‘a claimant may not be able to make out a claim for unjust
enrichment without invoking the special approach to illegality that lies behind the
locus poenitentiae doctrine’, ie ‘it may not always be possible to treat illegality as a
defence rather than as providing a ground in itself for withdrawal and restitution’
(‘A New Dawn for the Law of Illegality’, Oxford Legal Studies Research Paper No.
42/2017 (June 2017)).

W2.2.6.3 Independent property rights
On the traditional rule based approach, now superseded by Patel v Mirza, a party
could recover property transferred under an illegal contract if her claim rests on
the claimant’s ‘independent’ legal or equitable proprietary right in that property
and not on the illegal contract. The difference is between pleading ‘give it back,
it’s mine’ and ‘give it back, you only have it because of our illegal contract’. This
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exception has proved difficult partly because it rests on technical rules of property
law, eg:
• when parties to an illegal contract intend to transfer a proprietary interest (whether
of ownership or a lesser interest such as bailment or lease), the invalidity of their
contract does not prevent property from passing (Singh v Ali (1960)). Where ownership has passed, the transferor cannot reassert ownership without pleading the
illegality of the contract; this is impermissible and no recovery lies.
• However, where a more limited proprietary interest is transferred under the illegal
contract, only that portion is tainted by the illegality. The reasoning is that on
the termination of that interest (eg expiry of a lease or breach of some condition),
the transferor can assert her anterior legal proprietary interest unaffected by the
tainted (but now extinguished) temporary interest.
In Bowmakers Ltd v Barnet Instruments Ltd (1945),10 the claimant sold the defendant
machine tools on three hire-purchase agreements in contravention of the Defence
Regulations. The defendant, in breach of the agreements, sold some of the tools and
refused to return the remainder. The Court of Appeal allowed the claimant’s claim for
damages in the tort of conversion because the defendant’s right to possess the goods
terminated on its breach of the hire-purchase agreements, and so the claimant could
establish its title to the machine tools without relying on the illegal transactions.

Counterpoint
Three criticisms can be made of the Bowmakers decision.
1.	The claimant was relying on the illegal contracts to say when the defendant’s more limited
interests expired, resurrecting his own proprietary right.
2.	Although the defendant’s possessory right in the goods which it sold was terminated, its
possessory right in the goods it retained was not; yet all possessory rights were regarded
as terminated.
3.	By assessing damages for conversion by reference to the value of the machine tools, the
court in effect allowed the enforcement of the illegal hire-purchase contracts. On the other
hand, to deny the claimant a remedy would confer a windfall on an unmeritorious defendant. Thus, the proprietary approach may lack remedial ﬂexibility; Coote observes that: ‘the
real difﬁculty lies in the arbitrary, all-or-nothing character of the common law governing
illegal contracts’.11

The principle of protecting a claimant’s anterior legal proprietary interest was extended to
the situation where the claimant’s proprietary interest in the goods was equitable and so
was non-existent prior to the illegal transfer. In Tinsley v Milligan (1993), the parties jointly
10
11

C J Hamson, ‘Illegal Contracts and Limited Interests’ (1949) 10 CLJ 249.
‘Another look at Bowmakers v Barnet Instruments’ (1972) 35 MLR 38, 51.
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purchased a house to live in. They registered it in T’s name only so that M could make
fraudulent claims from the Department of Social Security. M later repented and informed
the DSS. The parties quarrelled and T asserted her sole legal ownership. M counterclaimed
for a declaration that in equity T held a half share in the house on trust for her because of
her contribution to its purchase price. T countered that M could not invoke the assistance
of equity since she did not come with ‘clean hands’, having participated in the fraud. The
minority of the House of Lords (Lords Goff and Keith) agreed, but Lord Browne-Wilkinson
in the majority held (at 371) that ‘[i]f the law is that a party is entitled to enforce a property
right acquired under an illegal transaction, in my judgment the same rule ought to apply
to any property right so acquired, whether such right is legal or equitable’. M could succeed
because she did not have to rely on the illegality to establish her equitable interest. Rather,
she could only rely on ordinary principles of English trusts law which presumes that where
two people contribute to the purchase of property which is put into the name of only one
of them, the latter holds the property on a resulting trust for both parties in shares proportionate to their contribution. To rebut this presumption and retain the whole property it
was T who would have to rely on the illegality and she was barred from doing so.
In any case, it no longer represents the law following Patel v Mirza.

Pause for reflection
the move away from the rule-based proprietary rights approach in patel v mirza is to be welcomed for a number of reasons:
1.	The decision in Tinsley could be criticised since T’s equitable proprietary interest is not
‘independent’ of the illegal transaction; it was non-existent prior to the illegal transaction,
but was born of it.
2. Where a claimant can make out an ‘independent’ legal or equitable proprietary right, the
traditional approach can allow restitution when there are strong policies against it. For
example, a claimant who lends housebreaking equipment, a getaway car, or paedophilic
pornography can, in principle, ask the court to get it back after the offences have been
committed; a claimant who contributes to the purchase of a property for use in terrorism can ask for a resulting trust to be declared. A court may not countenance recovery
(Bowmakers at 72), but it is difﬁcult to see how a principle which entitles a party to recover
her property can properly make this sort of distinction (Tinsley at 362 (Lord Goff)). Equally,
the proprietary approach could deny restitution when other factors point to the desirability of restitution. Such potential for injustice could lead to another problem; inconsistent
application of some rules and the distortion of other rules to avoid unjust results.
3.	The proprietary approach was rejected by the High Court of Australia in Nelson v Nelson
(1995) for yielding results which are ‘essentially random and produce windfall gains as
well as losses’. The High Court considered that ‘[b]asing the grant of legal remedies on an
essentially procedural criterion which has nothing to do with the equitable positions of the
parties or the policy of the legislation is unsatisfactory particularly when implementing a
doctrine that is founded on public policy’.
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THIS CHAPTER IN ESSENCE

1 Following Patel v Mirza, the question in considering whether an illegal contact or
a contract contrary to public policy will be enforced, or restitution of benefits conferred under it permitted, is whether public policy requires the courts to refuse relief
to the claimant in the particular circumstances.
2 Contracts may be illegal by reference to statutes or contrary to public policy under
the common law. It is unclear whether the courts can recognise new categories of public
policy but they are prepared to extend existing categories, which include contracts:
• to commit a crime or a civil wrong;
• to oust the jurisdiction of the court;
• interfering with the administration of justice;
• prejudicial to the state;
• furthering sexually immoral purposes;
• prejudicial to family life; and
• unduly restrictive of personal liberty.
3 Contracts in restraint of trade are void and unenforceable unless they are reasonable, taking into account the legitimate interests of: (i) one party to protect its
interests; (ii) the other to pursue an activity; and (iii) the public to benefit from free
competition. The doctrine applies mainly to restrain employees from competing with
employers during or after the employment, and to restrain sellers of businesses and
their goodwill from competing with the buyer. Similarly, exclusive dealing contracts
are also judged by their reasonableness.
4 Following the majority’s approach in Patel v Mirza, there is no longer a distinction as to the enforceability of contracts which are illegal at formation, legal at formation but intended to further an improper purpose or to be performed in an illegal
way or involve some illegality in their performance. Instead, the courts should take a
‘factors-based’ approach which involves a ‘structured discretion’; they should consider
(i) the underlying purpose of the prohibition that has been transgressed, (ii) whether
enforcement may render other relevant public policies ineffective or less effective; and
(iii) the need for proportionality.
5 The court may be prepared to sever the illegal part of the contract and enforce the
remainder where severance would not distort the remainder, substantially change the
contract, or deprive one party of substantially the whole or main consideration under
the original contract.
6 Patel v Mirza has reversed the general bar against recovery of benefits conferred
under an illegal contract. The general rule is now that restitutionary remedies are
available, subject to potential exceptions including where:
(i) it is inappropriate to allow restitution since one party is in a class intended
to be protected by criminal legislation involved; and
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(ii) the defendant was unaware of the facts giving rise to the illegality especially where she had received money and altered her position so it might be
oppressive to expect her to repay it.

QUESTIONS

1 ‘The content of illegality and public policy cannot remain immutable, but must change with
the evolution of public opinion, morality, and legislative policies.’ When and why are contracts
tainted by illegality?
2 What is wrong with contracts in restraint of trade? Are they ever enforceable?
3 ‘The effect of illegality on the validity of a contract depends on a variety of factors.’ Discuss!
4	Do you agree with the majority’s approach in Patel v Mirza? What factors should the court
take into account in exercising its discretion?
5 When is restitution of the benefits conferred under an illegal contract permitted, and when
should it be?
6	Alfred was a licensed haulier under the (fictitious) Licensing and Regulation of Road Hauliers
Act 2005. Section 1 of the Act makes it a criminal offence for any road haulier to operate
without a licence. Section 2 requires all loads carried to be accompanied by a ‘statutory
invoice’ detailing its content and certifying the haulier’s compliance with safety regulations
relating to loading and driver breaks. Advise Alfred in the following circumstances.
(a)	Alfred delivered a load for Bob but failed to provide a statutory invoice at the time of
delivery because he did not notice that it had fallen out of his truck during one of his
stops. Bob refuses to pay.
(b)	Alfred delivered a load for Camilla but failed to provide a statutory invoice at the time of
delivery because Camilla said she did not need one. Camilla refused to pay but insisted
that Alfred pay for the goods damaged in transit.
(c)	Alfred delivered an urgent load for Delia in breach of the safety regulations by taking
insufficient breaks during the journey at Delia’s request. Delia refuses to pay. If Delia has
prepaid but calls off the contract before Alfred was due to take his first safety break, can
she recover the sum from Alfred?
(d)	Alfred agreed to carry a load for Errol which Errol had paid for in advance. Alfred refuses
to perform the contract when he discovers that his licence has expired. Can Errol compel
Alfred to return the payment?
(e)	Alfred transfers one of his trucks to Fifi (his daughter) in a sham transaction to keep it
out of the hands of his creditors. After Alfred reached a settlement with his creditors, Fifi
refuses to return the truck, claiming that it is hers.
For hints on how to answer these questions, please see the online resources at
www.oup.com/uk/chenwishart6e/
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